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Over the last several months since the tragic death of Trayvon Martin, an unarmed African-American
teenager who was shot by George Zimmerman, a neighborhood watch captain in Sanford, Florida, the country
has become divided and outraged over the fact that Zimmerman was not initially arrested and charged with the
murder of Martin. As the media reported on the issues, and activists spoke out, Florida’s “stand-your-ground”
statute became the center of a national controversy, being cited as the reason Zimmerman, who claimed selfdefense for the February 26, 2012, shooting under the statute, had not been arrested. Critics argued that the right
to use deadly force under the statue is too liberal, and results in unnecessary deaths in situations that would have
possibly been diffused if the right didn’t exist. As a result, many have called for the repeal of stand-your-ground
laws.
Much of this, however, stems from a misunderstanding about what Florida’s stand-your-ground statute
actually provides, and more specifically, about Florida’s prosecutorial immunity provision that applies when a
person reasonably claims self-defense under the statute. The fact is, more than 20 states, including Louisiana,1
have stand-your-ground laws very similar to Florida’s; but some states like Louisiana, do not include the
prosecutorial immunity provision that Florida’s law contains2 This results in a significant difference in the effect
the law has on the prosecution of such cases. This article explains the applicable stand-your-ground law in the
Martin/Zimmerman case and distinguishes it from Louisiana’s stand-your-ground law.
Stand Your Ground As It Relates to Self-Defense
In many respects, Florida’s self-defense statute is not very much unlike most states, including Louisiana.
It basically divides the use of force in self-defense cases into two main categories—one in which the victim dies
as a result of the force used,3 and the other, when no death results.4 As it relates to when a death occurs, the
statute allows the use of deadly force in three situations—if the person using the force reasonably believes the
force used is necessary to prevent either: 1) imminent death; 2) great bodily harm; or 3) commission of a forcible
felony.5 These situations justify the use of deadly force whether the person claiming self-defense is protecting
themselves or others.6
Furthermore, like Louisiana, Florida has specific self-defense provisions that apply to situations in which
a person claiming self-defense is inside their home, other dwelling or a vehicle at the time of the incident.7 Standyour-ground laws, however, also give a person certain rights to use deadly force in “other place[s] where he or
she has a right to be”8—in the park, walking down the street or as in the Martin/Zimmerman case, in the
common area of a neighborhood subdivision. Specifically, Florida's law provides:
A person who is not engaged in unlawful activity and who is attacked in any other
place where he or she has a right to be has no duty to retreat and has the right to
stand his or her ground and meet force with force, including deadly force if he or
she reasonably believes it is necessary to do so to prevent death or great bodily
harm to himself or herself or another or to prevent the commission of a forcible
felony.9
This protection only exists however, if the person using deadly force to protect himself is not engaged in
“unlawful activity,” such as drug transactions, gang fights or other illegal activity. So basically, this provision has
three main requirements to allow a person to use deadly force in areas outside of the home. That person must: 1)
be where he has a right to be; 2) not be engaged in unlawful activity; and 3) reasonably believe it is necessary to
prevent death, great bodily harm or a forcible felony.10 When all the requirements are met, a person is “justified”
in using deadly force to prevent such actions.
It is only at this point that the stand-your-ground law comes into play. At this point the law provides that
the person using such force does not have a “duty to retreat”11 prior to using such force and may “stand his or
her ground and meet force with force.”12 In other words, a person who is where he has a right to be and is not

doing anything illegal would not have to attempt to run away, hide or otherwise attempt to escape from the
would-be attacker, prior to using deadly force to protect himself from death, great bodily harm or a forcible
felony against himself or another. Under these circumstances that person has a right to “stand his or her ground”
and meet force with force. Supporters argue that the statute is necessary to save the lives of innocent people who
would be in even greater danger from a potential attacker if required to attempt to escape or retreat prior to
defending themselves.13
Although the statute may have good intentions, many question its application in the Martin/Zimmerman
case. The facts of this case raises questions as to whether a reasonable person would have believed that it was
necessary to kill Martin to prevent his own death, great bodily harm or a forcible felony as Martin was unarmed
and at least initially pursued by Zimmerman.
But assuming arguendo that Martin did attack Zimmerman as he claimed, this raises an additional issue.
Florida’s law, like Louisiana, does not allow the aggressor in an altercation to claim self-defense14 just because
he’s losing a fight he started. However, two exceptions to this rule will allow an aggressor to claim self-defense: 1)
when the aggressor has in good faith withdrawn from the altercation in such a way that the other person knows
he wishes to withdraw and terminate the encounter15 or 2) if the person used excessive force to defend himself
during the altercation.16
The facts in this case show that Zimmerman initially pursued Martin.17 Martin would then be justified in
using reasonable force to protect himself from Zimmerman. Provided the force Martin used was in fact
reasonable, Zimmerman can’t then claim he had to protect himself from Martin. As a result, Zimmerman can
claim self-defense only if he’s able to show that either: 1) prior to the shooting, he had in good faith withdrawn
from the altercation in such a way that Martin knew he wished to withdraw, and Martin then approached him
becoming the aggressor;18 or 2) if during the altercation, Martin used excessive force (in this case deadly force),
thereby giving Zimmerman the right to meet force with force.19 Zimmerman claims both of these circumstances
existed prior to shooting Martin,20 although police question whether this was in fact the case.21
In these respects, there’s no considerable distinction between Florida and Louisiana’s stand- your-ground
laws.22 The difference in the laws, however, is in the effect that a reasonable claim of self-defense has on the case
as it moves through arrest and subsequent prosecution and trial.
Florida’s Prosecutorial Immunity Statute
What Louisiana does not have in its self-defense statute that Florida’s statute contains is the provision
that immunizes a person from criminal prosecution and civil action when acting under the above statute.23 In
other words, if a person kills someone in Florida and is able to make a reasonable claim of self-defense as
outlined above, he cannot be prosecuted for the crime, and prosecution is broadly defined to include arresting,
detaining in custody and charging. Florida’s prosecutorial immunity statute is F.S.A. § 776.032, which provides in
pertinent part as follows:
(1) A person who uses force as permitted in s. 776.012, s. 776.013, or s. 776.031 is
justified in using such force and is immune from criminal prosecution and civil
action for the use of such force … . As used in this subsection, the term “criminal
prosecution” includes arresting, detaining in custody, and charging or prosecuting
the defendant.
(2) A law enforcement agency may use standard procedures for investigating the
use of force as described in subsection (1), but the agency may not arrest the
person for using force unless it determines that there is probable cause that the
force that was used was unlawful.24
This provision explains why Zimmerman was not initially arrested for killing Martin—he was able to
make a reasonable claim of self-defense and was therefore immune from prosecution under the statute.
In Louisiana, however, a claim of self-defense does not result in immunity from prosecution, but instead,
is an affirmative defense to a charge of murder.25 This means that if there’s probable cause that a person killed
someone, the police can arrest him and he’ll be prosecuted for the crime. That person can then present his claim
of self-defense at the trial to a jury, who will decide whether the homicide was in fact justifiable.26 This approach

allows a neutral trier of fact to consider conflicting stories, facts and circumstances to determine the truth using
the oath, evidentiary rules and sound evidence, rather than basing their conclusions on media speculation or on
one person’s self-serving version of what happened.27
Under Florida’s immunity statute, however, even though the police may have probable cause that a crime
has been committed, rather than arresting that person so that the case can ultimately be decided by a jury, a “law
enforcement agency”28 must determine whether the force used was justifiable under the circumstances using
“standard procedures for investigating”29 rather than at a trial. If the police find that the force used was
justifiable, that person is immune from prosecution under the statute. This is what initially occurred in the
Martin/Zimmerman case, based perhaps primarily on Zimmerman’s statements alone.30 This effect has been one
of the major criticisms of the statute because not only does it make prosecuting homicides more difficult, but in
some cases serves as a complete bar to prosecution altogether.31
However, Florida’s prosecutorial immunity provision contains an exception that allows such cases to
move forward in certain circumstances. The statute provides that even if a person claims self-defense, that
person can be prosecuted if during the investigation, the police find that there was probable cause that the force
used was not justified32 as outlined above.
This exception justifies Zimmerman’s subsequent arrest for killing Trayvon Martin. Based on the facts
that have been reported, probable cause33 exists to support the fact that Zimmerman’s conduct was unlawful. 34
The facts suggest that Zimmerman initially pursued Martin armed with a handgun as an unarmed Martin tried to
run away from him. The fact that there is contradicting evidence is the very reason the case should go to a jury to
make these factual determinations, rather than taking no action against Zimmerman at all.
Procedurally Handling Claims of Prosecutorial Immunity
Although Florida’s prosecutorial immunity provision appears to solely vest within the police the
determination of whether the deadly force used in a given case was justified; Florida courts have developed a
more objective process for handling such cases, as set out in Peterson v. State.35 Under Peterson, a defendant is
“entitled to a pretrial evidentiary hearing on the issue of immunity from prosecution under Stand Your Ground
law,”36 giving the trial court the right to “decide the factual question of applicability of the statutory immunity.”37
The court must “adjudicate disputed fact issues”38 and “not deny a motion simply because factual disputes
exist.”39 The defendant has the burden of proof and must show by a preponderance of the evidence that the
immunity attaches.40 “A motion to dismiss would be a second step, appropriate if the state continued
prosecution of a defendant after he earned immunity under the statute.”41 If the motion is denied, “the
defendant may still assert it to the jury as an affirmative defense.”42
Applying this law, Florida officials acted properly in arresting Zimmerman and charging him with murder
as probable cause exists to believe that a murder occurred and probable cause exists, even if not conclusive
evidence,43 that it was unlawful. Zimmerman will have the burden of proof by a preponderance of the evidence
that his actions were justified when he killed Martin. If the trial court finds that he’s entitled to immunity, the
case will be dismissed. Otherwise, Zimmerman can still present his claim of self-defense to the jury as an
affirmative defense.
Conclusion
In conclusion, stand-your-ground law has been misunderstood as giving individuals the right to use
unjustified deadly force. But in actuality these statutes provide only that when a person is justified in using deadly
force, he is not required to retreat or otherwise attempt to escape the altercation prior to doing so and may stand
his ground and meet force with force. Stand-your-ground statutes come into play only if a person is “justified” in
using the deadly force in the first place. This is the law in Florida as well as Louisiana and several other states.
The difference, however, lies in Florida’s immunity provision that protects a person from prosecution for
his conduct if he can make a reasonable claim of self-defense under the statute, unless of course, probable cause
exists that he was not acting in self-defense. This immunity provision is quite different from the law in Louisiana
and other states where a claim of self-defense is only an affirmative defense that must be presented to the jury at
the trial. This approach allows a neutral trier of fact to make difficult factual determinations.
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